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Re Smith & Fawcett Ltd. [1942] Ch 304 (Court of Appeal) 
Scenario: 
§ Mr Smith and Mr Fawcett were the only two directors and shareholders of Smith and 

Fawcett Ltd. 
§ They each held 4,001 shares. Mr Fawcett died, leaving 2,001 shares to his daughter, and 

2,000 shares to his son. 
§ The articles of the company provided that the directors may at any time and in their 

absolute and uncontrolled discretion refuse to register any transfer of shares. 
§ After the death of Mr F, Mr S co-opted Mr Feather as a director, and they refused to 

register the transfer of 4,001 shares. Mr S offered instead that 2,001 shares should be 
registered and he would buy the remaining 2,000 shares at a price fixed by himself. 

Held: 
§ The articles gave the directors an absolute and uncontrolled discretion. The directors had 

a duty to exercise that discretion bona fide and in what they considered (not the court) is in 
the interests of the company. 

§ The court would not interfere with the exercise of the discretion in the absence of evidence 
of bad faith (which had not been established in this case). 

§ The director’s decision was upheld. 
 
 
Mutual Life Insurance Co. of New York v Rank Organisation Ltd. [1985] BCLC 
11 
Scenario: 
§ In the US and Canadian securities law required registration of companies for share issues. 

Rank decided to offer 20 million ordinary shares to the public, with preference to existing 
shareholders. This preference did not extend to US and Canadian shareholders (inc. 
Mutual Life), because they thought it was not in the best interests of the company to 
register. 

§ Rank’s articles stated that directors could a lot, deal with or dispose of company shares 
“on such terms as they think proper”, but the American and Canadian shareholders said 
they had been discriminated against, and that was a breach of contract as s.20 of the CA 
1948 implied shareholders were to be treated equally. 

Held: 
§ The case was dismissed – s.20 did not create a corporate contract that shareholders were 

to be treated equally. 
§ The duties of the directors were to exercise their powers to issue shares, bona fide in the 

interests of the company, and exercise them fairly between shareholders (not necessarily 
treat them equally). 

§ The treatment of the American and Canadian shareholders was not unfair because their 
shareholdings and rights had not been affected. 

§ Rank shareholders had no right to expect their share interest to remain in constant 
proportion to others in the company forever. 

 
 
Regentcrest Plc. v Cohen [2001] BCC 494 
Scenario: 
§ Mr Richardson was the director of Regentcrest Plc. The company was entitled to claw 

back an asset from another company in relation to a commercial transaction, but Mr 
Richardson waived that entitlement. 

§ Regentcrest Plc. went into liquidation, and the liquidators brought an action against Mr R 
for breach of his fiduciary duty to act bona fide in the interests of the company. 

Held: 
§ It was held that this was not a breach of his fiduciary duty. 
§ Today, an action would be brought against him under s.172 – to promote the success of 

the company. 
 


